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IS SARS AN “EVENT” THAT TRIGGERS
A FORCE MAJEURE CLAUSE?

by Mario Nigro and Marianne Smith

Force majeure clauses, with their
archaic boilerplate language, are often
overlooked in the drafting of commer-
cial agreements. However, in light of
the recent outbreak of severe acute res-
piratory syndrome (SARS) in Toronto,
and the potential effect of SARS on the
ability of parties to perform their con-
tractual obligations, particular attention
is now being focused on the drafting
and interpretation of force majeure
clauses. This article considers whether
a force majeure clause may be invoked
in light of the SARS outbreak in
Toronto. The discussion also evaluates
the responsibilities of affected parties
to mitigate against an event such as
SARS. Finally, the analysis provides
insight as to how force majeure clauses
should be drafted to allocate risk for an
event similar to that of SARS.

Acts of God

“Force majeure” is defined in contracts
as an “act of God.” Even in contracts
that are silent on force majeure, courts
have considered events that are “acts of
God” as being ones that justify relief
from performance. The Supreme Court
of Canada (SCC) defined an “act of
God” in Atlantic Paper Stock Ltd. v.

St. Anne-Nack, [1976] 1 SCR 580 at
583 (hereinafter, “Atlantic’) as an
“event, beyond control of either party,
[that] makes performance impossible.”
The SCC describes the uncontrollable
character of the event as being some-
thing “unexpected” and “beyond
reasonable human foresight and skill.”
In addition to the unexpected character
of an event, the SCC states in Atlantic
that the event must also be “radical as
to strike at the root of the contract.”
When considering the occurrence of a
force majeure event, courts are not
interested in the occurrence of the

event per se, but the specific effect
of the event on the terms of the
contract and the obligations of the
parties thereunder.

In circumstances where an event such
as SARS is not considered an “act of
God,” the event may still be captured
by inclusion in a more specific list of
triggering events. For example, it is not
uncommon for a list of specific trig-
gering events in a commercial contract
to include an “epidemic” or “emer-
gency.” As of yet, Canadian courts have
not had the opportunity to deal with the
specific facts of the SARS outbreak.
As a result, Canadian case law does not
provide guidance as to whether SARS
reaches the threshold of an event that
triggers an “epidemic” or “emergency”
for the purposes of invoking a force
majeure clause.

Although the news media described
the outbreak as an “epidemic,” it is
unclear whether there is evidence for
a Canadian court to declare it as such.
The World Heath Organization (WHO),
has classified SARS on a global scale
as a “communicable disease outbreak”
rather than the category of “infectious
epidemic.” Locally, the Ontario gov-
ernment has classified SARS as a
“communicable and virulent disease”
as defined in section 1 of the Health
Protection and Promotion Act, RSO
1990, ¢.H.7. Canadian health authori-
ties have not classified SARS as an
“epidemic.” However, the SARS out-
break in Toronto may fall within the
definition of an epidemic as set out in
Stedman's Medical Dictionary: “The
occurrence in a community or region
of cases of an illness, specific health-
related behaviour, or other health
related events clearly in excess of
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RISK MANAGE OR FACE PENALTIES

Luncheon Seminar, the Canadian Chapter

of PLUS

October 7, 2003

Toronto Hilton Hotel

Toronto, ON

o Speakers will address risk management
techniques in an ever-changing legal
environment as privacy & Bill 198 affect
professional liability and D&O risk man-
agement strategy.

Contact Victor Mascardo at 416-368-5750

x19 or vmascard@travelers.com.

BUILDING THE FOUNDATION FOR
PRIVACY IN THE WORLD OF E-HEALTH
Ontario Hospital Association

October 15, 2003

Renaissance Toronto Hotel

Toronto, ON

One-day privacy workshop will focus on:

e Why privacy is important for your orga-
nization in the absence of provincial
health data protection legislation.

e What a privacy commissioner might
look for under future legislation: hot
spots to watch for.

e Whois required to put together a
Privacy Management Plan, and how.
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Program.

¢ Hot privacy issues, including how to
manage these issues.
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wallison@oha.com.
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Montreal, QC
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November 3 to 5, 2003
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e Learn about best practice and leading-
edge innovation in the management and
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66 [egalFocus on Risk & Insurance Strategies

Volume 7, No. 9



CALENDAR
(CONT'D)

HEALTH PRIVACY COMPLIANCE AND

SECURITY OF HEALTH INFORMATION

December 1-2, 2003

Hyatt Regency

Vancouver, BC

Learn about:

¢ How to work within the health privacy
regulatory map

¢ |International developments in health
privacy

¢ Managing privacy in the context of
long-term retention of data

» Effectively establishing and adminis-
tering the necessary consent policies,
including situations such as emergency,
public health, death and lack-of-
capacity scenarios

e Ensuring the security and privacy of
health information over electronic net-
works

* Best practices for privacy policy imple-
mentation and training strategies

Contact Insight at 1-888-777-1707 or

www.insightinfo.com.

PATIENT SAFETY AND RISK
MANAGEMENT IN OBSTETRICS &

OBSTETRIC MALPRACTICE

December 2 & 3, 2003

Metropolitan Hotel

Toronto, ON

¢ Learn risk management practices to
protect you and your health organiza-
tion from costly litigation and reduce the
number of obstetric claims through the
implementation of effective error man-
agement strategies.

Contact Insight at 1-888-777-1707 or

www.insightinfo.com.

WHO GETS IT? WHO DECIDES?

ISSUES OF ACCESS AND ALLOCATION

IN HEALTH CARE

National Health Law Conference 2004

January 23-24, 2004

Sutton Place Hotel

Toronto, ON

¢ The conference will examine the health-
care system to see how decisions are
made, and by whom, with respect to
providing access to healthcare and the
allocation of scarce health resources.

Contact Greig Hinds at 416-946-7464 or

g.hinds@utoronto.ca.

normal expectancy.” Uncertainty
regarding the applicability of “epi-
demic” to the classification of the
SARS outbreak makes reliance on this
clause difficult for the purpose of
determining contractual obligations.

With respect to the SARS outbreak, it
may be possible for parties to suggest
that the Ontario government’s declara-
tion of an “emergency” under the
Emergency Management Act, RSO,
1990, c.E.9 (the “EMA?”) qualifies as a
triggering event in circumstances where
a force majeure clause includes an
“emergency” as a triggering event. The
EMA defines an emergency as “a situa-
tion or an impending situation caused
by the forces of nature, an accident, an
intentional act or otherwise that consti-
tutes a danger of major proportions to
life or property.” Canadian case law
offers little guidance with respect to

the interpretation of a public health
emergency in the context of a force
majeure clause.

SARS as a Force

Majeure Event

For the purposes of invoking a force
majeure clause, the SARS outbreak

in Toronto appears to qualify as an
unexpected event. However, it may be
difficult to demonstrate that the SARS
outbreak “strikes at the root” of a
contract as prescribed by the SCC in
Atlantic. Courts have suggested that in
order for the SARS outbreak to affect a
contract in such a manner as to justify
relief from performance, the following
should be evidenced:

* the event and its effects are imme-
diate (longer periods raise
questions regarding changes in
market conditions and a party’s
obligation to mitigate losses);

* performance is commercially
impracticable, unreasonable, or
fundamentally at variance with the
business of a party (it is not neces-
sary to show that an event made it
impossible to carry out a contract,
but it will be necessary to show
that the effect of the event, in terms
of what is commercially feasible or

reasonable, are out of the control of
a party); and

* the loss of control by a party is
related to one fundamental event
and not to a variety of market con-
ditions as exacerbated by one
unexpected event.

The difficulty in assessing whether the
SARS outbreak constitutes a force
majeure is related to how one defines
the triggering event. The development
of the SARS outbreak in Toronto was
not an immediate event, but rather was
evidenced over a period of weeks. A
brief chronology of the outbreak illus-
trates the difficulty in assessing what
may constitute a triggering event:

¢ On March 13, 2003, the first
reported death attributed to SARS
occurred in Toronto.

¢ Health Canada issued its first
SARS advisory on March 16, 2003.
At the time there were seven cases
in Canada, six of which were in the
Toronto area.

¢ Also on March 16, 2003, the WHO
declared Canada an “affected area.”

e On March 25, 2003, the Ontario
Health Minister declared SARS a
“reportable, communicable and
virulent disease.”

¢ On March 26, 2003, Ontario
declared a “public health emer-
gency” and ordered thousands of
people to quarantine themselves in
their homes.

e On April 23, 2003, the WHO
issued a SARS-related travel advi-
sory for Toronto.

* On April 30, 2003, the WHO lifted
the SARS travel advisory for Toronto.

e On May 14, 2003, the WHO
removed Toronto from the list of
areas with recent local transmission.

e On May 26, 2003, the WHO
added Toronto to the list of areas
with recent local transmission of
SARS. The change in status fol-
lows information, communicated
by Health Canada, about new
clusters of 26 suspect and eight
probable cases of SARS linked to
four Toronto hospitals.
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The development of the SARS out-
break does not appear to provide a
clear and identifiable “unexpected”
event that triggers force majeure.
Even in the context of industries that
have been particularly affected by the
SARS outbreak — for example, the
tourism and restaurant industry — it
will be difficult to determine a speci-
fic event in the development of the
outbreak that was beyond the control
of the parties and rendered perfor-
mance commercially impossible or
unreasonable. One possibility of an
identifiable event is the decision to
quarantine a location, establishment, or
business that is essentially prevented
from carrying on business.

Duty to Mitigate

Even if an event is considered unex-
pected, courts will impose a duty to
mitigate the effects of an event. An
event that can be mitigated is consid-
ered one that is not beyond the control
of a party, as highlighted by the Alberta
Court of Appeal decision in Atcor

Ltd. v. Continental Energy Marketing
(1996), 38 Alta. LR (3d) 229 at
243-244 (CA): “...if a contracting
party can otherwise continue to satisfy
its contractual obligations in a commer-
cially reasonable manner, the force
majeure clause will not operate to
absolve that party from its contractual
responsibilities.” As a result, the devel-
opment of SARS over a period of
weeks provided parties to a contract
with the opportunity to take action to
mitigate the effects of the event. In fact,
it appears that courts will have diffi-
culty in accepting the SARS outbreak
as an event that triggers force majeure
where it may be shown that the parties
did not act reasonably over the develop-
ment of the SARS outbreak to mitigate
effects of the outbreak on the perfor-
mance of the contract.

Suggestions for Drafting
Force Majeure Clauses
Canadian case law provides suggestions
as to how to draft a force majeure
clause with respect to allocating the

risk of specific events such as SARS.
Parties who seek to broaden the scope
of a force majeure clause, particularly
in those specific industries that may be
affected by communicable diseases,
should consider using additional lan-
guage beyond the term “epidemic” to
cover risks associated with communi-
cable diseases such as SARS. For
example, suggested language could
include “communicable disease out-
break” or “communicable and virulent
disease” to capture diseases that may
not qualify as an “epidemic.” Another
possibility, based on the need to pro-
vide specific language that triggers an
identifiable event, is the addition of
language that follows the authority of
government officials to make declara-
tions such as the authority to declare a
“reportable, communicable and virulent
disease” or a “public health emer-
gency.” Linking a triggering event to a
specific event provides certainty to
contractual parties that may be benefi-
cial for the purpose of dealing with
unforeseen events. However, when
including lists of specific events in

a force majeure clause, parties should
also be mindful of the rules of inter-
pretation, particularly the contra prefer-
endum rule, and draft accordingly.

On the other hand, parties who seek to
limit the risks of SARS triggering an
event of force majeure should consider
using language that generally describes
force majeure as an “act of God” with
no additional specific triggering events.
An all-inclusive force majeure clause
may limit the possibility that the clause
will apply to a SARS outbreak as we
have recently experienced it. However,
in drafting a force majeure clause for
the purpose of limiting its application
to an “act of God,” a drafter should be
aware that Canadian courts have indi-
cated that ambiguous drafting of force
majeure clauses may be interpreted
against the drafter.

Conclusion
A force majeure clause is drafted to
consider unexpected determinable

events, usually defined as “acts of
God,” that have immediate and drastic
implications on a party’s ability to
perform contractual obligations. The
development of the SARS outbreak in
Toronto over a period of four to six
weeks provided opportunities for the
mitigation of adverse effects on con-
tractual performance and raised the
possibility that events were not beyond
the control of the parties. Although the
SARS outbreak may not be considered
an “act of God,” force majeure clauses
may also provide for a list of more
specific triggering events, such as
“epidemic” or “emergency.” Relying
on these lists of specific events may
be problematic, as Canadian courts
have provided no interpretation of

the thresholds for the triggering of
these events.

Drafting a force majeure clause to
ensure its application to an event, such
as the SARS outbreak, should consider
including triggering events that are
linked to specific and identifiable
events such as “communicable disease
outbreak,” “public health emergency,”
or “reportable, communicable and
virulent disease.” In the alternative,
limiting a force majeure clause to a
discussion of “acts of God,” if drafted
clearly, is likely to exclude the applica-
tion of the clause to a SARS outbreak.
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